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February 23, 1998

Ms. Magalie R. Salas
Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re:

Dear Ms. Salas:

Ex Parte Presentation
MM Docket No. 95-176

EX PARTE OR LATE FILED

RECE!\lED

F"EB 24 1998

On Friday, February 20, 1998, Nancy Bloch, Karen Peltz Strauss, and Toby Silver of the
National Association of the Deaf took part in several meetings at the Federal Communications
Commission to discuss issues concerning the above docket on closed captioning. These meetings
were held with:

1. Chairman William Kennard and Ari Fitzgerald,

2. Commissioner Gloria Tristani and Rick Chessen,

3. Commissioner Harold Furchtgott-Roth and Paul Misner,

4. Paul Jackson, Special Assistant to Commissioner Michael Powell, and

5. Meryl Icove, Director of the Disabilities Issues Task Force.

Two sign language interpreters were also present at each of these meetings.

The issues discussed are described in the attached document, provided during each ofour
meetings.

Sincerely,

·~l)._ <..A :-"
I.

Enclosure
Karen Peltz Strauss
Legal Counsel for Telecommunications Policy
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National Association ofthe Deaf
February 20, 1998

Overview ofthe NAD Requestfor
Reconsideration ofthe FCC's Final

Closed Captioning Order

Contact:

Karen Peltz Strauss
Legal Counsel for Telecommunications Policy
301-587-7466



De Minimis Exemption

Rule: 50/0 of all new programming is exempted from the captioning mandates.
FCC Rationale: Exemption accommodates "occasional technical lapses," and
eliminates the need to pull oocaptioned programming at the last minute.

NAD Position: Telecommunication Act (The Act) requiresfull access to new
programming. Exemption is ooauthorized and overbroad, as it permits one
hour of programming per day to be exempt, equal to as much as 90 hours of
programming per quarter. (20 hours/day mandated, after the 4 hour
exemption for overnight programming).

• Does not fall under existing statutory exemptions for undue or economic burden
or contractual conflict;

• Repeated violations of this nature conflicts with FCC's goal ofmaking closed
captioning an integral part of the production ofnew programming;

• No accountability to the FCC: providers may pick and choose programs that will
not be captioned as the rule is written;

• Makes monitoring virtually impossible: no controls over which programming
must be captioned at any given time;

• Captioning agencies can handle short turn around schedules: can divide up
program among several captioners.

Proposed Solution: Occasional slip in compliance should be permitted; Provider
could transmit program without captions so long subsequent statement is filed
with the FCC justifying the omission of captions. Solution would:

• create greater incentive to fully comply with goal of full captioning access

• eliminate need to pull program because of occasional and unforeseeable
technical lapses

• require providers to remain accountable for failure to caption

• facilitate monitoring and enable FCC to detect patterns ofnon-compliance
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Short Advertisements

Rule: Advertisements under 5 minutes duration are exempt.
FCC Rationale: Advertising is ancillary to the main
programming content.

NAD Position: Neither the Act nor its legislative history permits a
blanket exemption for this programming.

• Cost of captioning short advertisements is very low - approximately
$200 per commercial

• Other laws, e.g., those covering cable operators, require carriage of
advertisements

• Congress and the federal courts have recognized importance of
ensuring consumer access to commercial information: societal
interest in ensuring informed decisionmaking

• Political advertising: provides critical information about candidates
needed for an informed electorate: reflected in provision for reduced
advertising rates for political candidates.

Proposed Solution: Limit exemption to situations where the provision
of captioning would impose an economic burden.
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Live News Programming

Rule: Electronic newsroom reporting (ENR) is permitted. This uses
newsroom teleprompters to provide captions of scripted news
reports.
FCC Rationale: Local stations may have trouble meeting the
costs ofproviding real time captioning; there may not be enough
real time captioners to provide such captioning.

NAD Position: ENR does not provide full access. It omits captions on
vital news information, including live interviews, field reports,
sports and weather updates, and other late-breaking stories.

• Costs of real time captioning have plummeted. Five years ago =

$2500/hour. Now = $120-800/hour.

• Number of real time captioners is steadily increasing. One national
captioning agency reports a waiting list of employees for real time
captioning jobs. Numbers will increase even further if an FCC
mandate for real time captioning takes effect.

Proposed Solution: Interim: Require minimum percent - 90 percent
of live news programs to be captioned with ENR. Permanent:
Require real time captioning of live news programming by
January 1,2000, permitting enough time for the number of real
time captioners to increase, captioning technologies to improve,
and the costs to decline even further.
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I'P"":

Spanish Language Programming

Rule: All foreign language programming is exempt, with the exception
ofnews programming that may be captioned using electronic
newsroom reporting.
FCC Rationale: Personnel and facilities needed to caption other
languages are limited. Logistical problems exist in captioning
programs from other countries.

NAD Position: Full exemption for all Spanish language is unwarranted
under the economic burden exemption.

• Great need for television access by deaf persons who speak Spanish:
32 million Latino Americans by the year 2000 = 11% of the total
U.S. population; 42 million expected by the year 2010: 9-10% of
this population is deaf or hard ofbearing.

• Large employment pool of Spanish speaking individuals available.

• No additional or special facilities needed. Same costs as English
captioning. Captioning agencies confrrm that off-line Spanish
captioning can begin within a few months.

• Programs from other countries (e.g., England) are already captioned
in the United States by American captioning agencies.

Proposed Solution: Allow greater flexibility in the phase-in period for
such captioning.
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Pre-rule Programming

Rule: 750/0 ofpre-rule programming must be captioned within 10 years.
FCC Rationale: market forces will foster increased captioning
during this period.

NAD Position: Market forces have failed in the past. Only 5-10 percent
ofbasic cable programming is captioned.

Proposed Solution: Benchmarks should be set for pre-rule
programming. Providers should maintain public records tracking
their compliance during this period.
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Overnight programming

Rule: Alllate night programming distributed between the hours of2:00
a.m. and 6:00 a.m. is exempt; where programming crosses time
zones, exemption extends to any continual 4 hour period between
12:00 a.m. and 7:00 a.m.

NAD Position: Exemption is overbroad and violates intent of
Telecommunications Act to providefull access to television
programming. With the de minimis exemption, this exemption
brings to 21 percent the amount ofprogramming exempt each
day.

Proposed Solution: Narrow the exemption; gradually eliminate the
exemption over time.
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Enforcement and Compliance

Rule: Enforcement will take place through consumer complaints.

NAD position: Entire monitoring burden is now on consumers.

Proposed Solutions: 1)Require public reporting - parallel to
requirements for children's television programming: increases
provider accountability.

2) Facilitate complaint process: Ru1e requires consumers to bring
informal complaint to the provider before going to FCC 
requirement shou1d be waived if consumers can prove prior
contact would be futile (consistent with FCC rule on pole
attachments); period of time for provider to respond shou1d be
shortened - now as much as 135 days (45 days after complaint
filed or after end ofquarter in which complaint was filed).

Rule: Video programming subject to an undue burden request
remains exempt from the closed captioning mandates pending an
FCC determination of the exemption request.

NAD Position: This rule violates intent of the Act to provide full
access and is inconsistent with other FCC policy (e.g.,
prohibiting cable operators from deleting the signal of a
commercial television station pending a request to do so).

Proposed Solution: Captioning should continue pending undue burden
requests. Commission should set an outside limit by which it
must resolve undue burden requests. In addition, undue burden
exemptions should be limited in time.
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